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That some time in June, 1970, the respondent, Francis J 

/ 
if 

Vivian, was employed by Smart Motors Inc., a Wisconsin corporation 

z?it h * its business &dress at 5NL Odana Road, Madison, Wisconsin, to 

prepare plans and specifications for, and to supervise construction 

of, a garage addition to be constructed at 5901 Odana Road, Madison, 

Wisconsin. 

* 4. That the respondent prepared the plans and specifications 

for, and, at all times mentioned hereinafter, was responsible for 

supervising the construction of, the aforesaid garage addition. 

5. That during the night of December 10 and 11, 1970 the 

roof of the addition designed by the respondent collapsed under the 

weight of snow which was less than half of the minimum live load 

specified by Ind 53.001 (Z), 4 Wis. Adm. Code, which required that the 

roof be designed and constructed to support a minimum live Soad of 

30 pounds per square foot of horizontal area. 

6. That the collapse was caused by the failure of an "open 

web frame truss" designed by respondent which was not designed or 

constructed to support a reasonable live load. 

7. That the respondent committed serious and material 

errors in the design and supervision of construction of the open web 

frame truss in that: 

(a) The stress analysis diagram and data for the members 

of the truss do not correspond either with the actual truss 

design submitted for approval to the Department of Industry, 

Labor and Human Relations, or with the truss as constructed; 

I 
.(b) Members of the truss were improperly designed and 

constructed with stresses reversed so that compression and 

tension members were reversed; 

-(c) The design and construction failed to take into account 

the effects of uneven loading and wind load factors on the truss; 
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(d) Welding done on members of the truss as constructed 

was ,spotty and discontinuous; 

(e) The review of the design and supervision of construction 

of the truss was inadequate to properly safeguard life, health 

and property according to recognized and accepted standards in \ 
the practice of professional engineering. 

. 8. That the respondent performed welding on the said 

garage addition without being certified by the Department of Industry, / 

Labor and Human Relations, as required by Ind 53.16 (13), Wis. Adm. 

Code. 

‘9 . That the evidence does not establish that the Department 

pf Industry, Labor and Human Relations discovered, or called respondent's 

attention to, errors of design and construction in respect to the truss. 

CONCLUSIONS OF LAW 

. 1. That respondent's errors in the design and supervision 

of construction of the open web frame truss which would not support 

a reasonable live load constituted gross negligence in the practice 

of professional engineering contrary to sec. 443.01 (13), Wis. Stats. 

2. That performing welding for a project being constructed 

under his supervision, without being certified as required by Ind 53.16 

(13), Wis. Adm. Code, constituted misconduct in the practice of 

professional engineering by the respondent. 
. 

3. That it is in the public interest to suspend for 60 

days the certificate of registration as a professional engineer of 

the respondent, Francis J. Vivian. 

‘/ 
ORDER .. 

NOW THEREFORE, IT IS ORDERED, that the certificate of 

registration, number E-7378, of the respondent, Francis .I. Vivian, as 

-3- 



a professional engineer, be, and the same hereby is, suspended for 

sixty (66) days; t%t saLd supension wiii CaKe effect thirty (30) 

days from the date of service of this order. 

Dated thi#ay of ,,h~y~fl , 1974. 

.EXAMINING BOARD OF ARCHITECTS, 
PROFESSIONAL ENGINEERS, DESIGNERS, 

‘AND LAND SURVEYORS (ENGINEERS' SECTION) 



* fd fl wlw 

"late of \ITisconsin \ DEPARTMENT OF REGULATION & LICENSING. 

Virpinio B Hart 
Secrelory 

June 4, 1974 

Attorney John C. Gartzke 
c/o Bieberstein, Cooper, Bruemmer, 

Gartzke & Hanson 
121 West Doty Street 
Madison, Wisconsin 53703 : - 

SUBJECT: Vivian v. Examining Board (Engineers' Section) 

Dear Mr. Gartzke: 

As you are aware the Wisconsin Supreme Court has remanded the 
subject case to the Engineers ' Section of this Board for further 
deliberation. 

A meeting for this purpose has been scheduled on June 17, 1974. 
The Engineers' Section does want to notify you that you may repre- 
sent the interests of your client, Mr. Francis J. Vivian, by filing 
a brief prior to the scheduled meeting date or by appearing in 
person to make oral arguments. If you desire to appear in person, 
the time from 11:00 a.m. till noon has been set aside for you. 

Please advise us of your intent in this matter. 

Administrator 

CFH:lmf 

cc: Chairman, Engineers' Section 
Mr. Gordon Samueisen 



Respondent, 
NOTICE OF APPEAL 

; EXAMINING BOARD OF ARCHITECTS, 
PjOPESSIONAL ENGINEERS, DESIGNERS, 
AND LAND SURVEYORS, I 

Circuit Court 
Case No. 134-447 

To: Bieberstein, Cooper, Brummer, Gartzke & Hanson 
121 West Doty Street 
Madison. Wisconsin 53703 

Land- I 
Risser, Risser & Eckerle 
140 West Wilson Street 
Madison, Wisconsin 53703 

Attorneys for Francis J. Vivian 

Mr. Laurie E. Carlson 
Clerk of Courts for Dane County 
City-County Building 
Madison, Wisconsin 

PLEASE TARE NOTICE that the Examining Board of Architects, 

Professional Engineers, Designers, and Land Surveyors, by Robert W. 

Warren, Attorney General, Gordon Samuelsen, Assistant Attorney General, 

and Sherwood K. Zink, of counsel, appeals to the Supreme Court of 

the State of Wisconsin from a certain judgment entered in the above 

entitled action on the 3rd day of April, 1972, reversing the order 

of the Examining Board of Architects, Professional Engineers, Designers, 

and Land Surveyors, dated October 11, 1971, revoking the registration 

of Francis J. Vivian as a Professional Engineer and remanding the 

matter to the Board for further proceedings consistent with the 

Court's opinion, and from the whole and every part thereof. 



.^-_--.--- _-_. ~b- _.. -.,------ --.- _,-__ __ ..~.. 
i- -.- 

Dated at Madison; Wisconsin, this 24th day of April, 1972. 

ROBERT W. WARREN, 
Attorney General, 

GORDON SAMUELSEN, 
Assistant Attorney General, 

SHERWOOD K. ZINK, 
Of Counsel, I 

Attorneys for Examining Board 
of Architects, Professional 
Engineers, Designers, and 
Land Surveyors. 
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FRANCIS J. VIVIAN 
571 Park Lane 
PIadison, Wisconsin, ; 

Petitioner, ,' 
V. i 

) 
EXAI*lINIXG 6OARD OF ARCIXTLCTS, 1 

PHOl?LSSIOr~r& &GI&Lz?S, 
DESIGNERS, and LAKD SURVEYORS I 

110 horth Iienry Street 
Madison, Wisconsin, j' 

Reaponaent. ; 
^---w---------e--_ ) 

TO : Robert W. Warren I iittorney ti:nera I 
State of Wisconsin 
Capitol Luildiny 
b-&son, Lusconsin 537053 

Gordon Samuelson 
State of Wisconsin 

Assistant rittormy i;e::cral 

Capitol Builuing 
Piadison, Nisconsin 53709 

Sherwood Zink 
Examining board of ru-cnitects, Professional 

Engineers, Designers ami Land 5urveyors 
Madison, Wisconsin 53709 

PLFASG TAKE NOTICE, That April 3, 1972 the L1rcui.t Court 

for Dane County, Dranch II, entereu $uugmant revcrsl.:s the order 

of the Examining hoard of Architects, Professional mgineers, 

Designers and Laud Surveyors, dated October 11, iY71, revoking 

the registration of k'rancis J. Vivian as a Prof~ssion.51 

Engineer and remanding the matter to cm Doarci for 12tirt,lt?r pro- 

ceedings consistent with the Court's opiilion. 

Dated this 3ru day of April, L972. 

FREtI A. &ISSEti and k' UL (' I. -. ~bIII<'i%KE. 



SliiTE OF WLSCOiUSIN : Cl:RCUIT COURT : DANE COUNTY 

FRANCIS J. VIVIAN, 
Petitioner, 

V. JUDGMENT 

EXAMINING BOARD OF ARCHITECTS, Circuit Court 
PROFESSIONAL ENGINEERS, DESIGNERS, Case No. 134-447 
AND LAND SURVEYORS, 

Respondent. 

! 

The above action having come on for hearing before the 

court, Francis J. Vivian, petitioner, appearing by Risser, Risser 

&'Eckerle, by Fred A. Risser, and by Bieberstein, Cooper, Bruemmer, 
I Gartzke and Hanson, by Paul C. Gartzke; Examining Board of Architects, 

Professional Engineers, Designers, and Land Surveyors, respondent, 

appearing by Robert W. Warren, .Attorney General, by Gordon Samuelsen, 

Assistant Attorney General, and by Sherwood K. Zink, of counsel, 

and the court having considered the matter upon the record and 

written arguments of counsel, and having, on the 23rd day of March, 

1972, filed its decision in writing, now, on motion, 

IT IS ORDERED AND ADJUDGED that the order of the Examining 

Board of Architects, Professional Engineers, Designers, and Land 
. 

Surveyors, dated October 11, 1971, revoking the registration of 

Francis J. Vivian as a Professional Engineer, with leave to apply 

for reinstatement after six months, be, and the same hereby is, 

reversed and the matter is remanded to the Board for further proceedings 

consistent with the court's opinion. 

Dated at Madison, Wisconsin, this day of , 

1972. 
BY THE COURT: 

Judge. 
. 



STATE OF WISCONSIN 

FRANCIS 3. VIVIAN, 

CIRCUIT COURT 

Petitioner, 

DANE COUNTY 

134-447 

V. 

EXAMINING BOARD OF ARCHITECTS, 
PROPEXiIONAL ENoINERRS, DESIGKERS, 
AND LAND SLIRVEYDRS, 

Respondent. 

? . Before: :Hon. W. L. Jackman, Judge 

Hearing on Petitlon for RevLaw: March 17, 1972 
Appearances: Petitioner by Paul Garteke and Fred A.Rinser; 

Reepondente by Gordon Sansuelsen and Sherwood K. Zink. 

The iesue on this petition for review under Chap. 227 
le whether the record containa evidence adequate to permit 
the flndlngs by the Board: 1. That it was incanpetency to 
design the truss aa plaintiff did; 2. That it was gross 
negligence on hla part not to correct the design and 
3. The . it wcs misconduct for him to perform welding in 
vioiation of Iir’D 53.16(13). Petitioner also attacks the 
valldlty of the statute, Sec. 443.01(13). 

I 

There ia no dispute that petiti&cr wae granted a 
certificate of registration, which In effect is a certificate 
of carapetency by the Board. There is no dlepute that petitioner 
did caake a serious error in design of the truss and did fail 
to discover it before erection. Does thfs constitute 
either incompetence or groee negligence. -I 

.Sec. &%3.01(13) gives the Board the power to revoke 
the certificate of registration of one found guilty of 
"Any gross negligence, incompetency or misconduct in the 
practice of x x x profeseicnal. engineering x x x." 

"Grow negligence" is a term well understood Ln the 
Wfoconsin law. Its philosophical implications with reference 
to the law of negligence were exhaustively discussed in 
Bialeki v. Schulze, 16 Wia (2d) 1. It ehculd be borne in 
mind that the revocetion provisions of Sec. 443.01 were 
formerly found In Sec. 101.31, and were originally enacted 
when groee negligence was a viable part of negligence law 
and implied a course of conduct ao reckless or in wanton 
dirrregard of the right8 and safety of others as to evince 
a wlllingnese to cause injury or dauage. Benteon v. Brown, 
106 wie 629. 

‘--. 1. 



"Incaspetence" ia defined by Webster as "without 
adequate ability, knowledge, fitness, etc."; "Incompetent 
denotes a lack of requisite qualifications for performing 
a given act." W ithout attempting to define the term the 
Court in Sailer v. W is. R.E. Brokers Board, 5 Wis (2d) 344, 
and Lewis Realty v. W is. R.E. Brokers Board, 6 Wis (2d) 99, 
did bold that failure to follow : clear, commonly used 
ruleo of the Board was incompetence. It seems to us that 
in the foregoing real eotete cases the word incompetence 
was ueed rather loosely by the court. Cc?alpetence to 
practice a profession is initially determined by the Board 
largely through examination. Perfect scores on examination 
are not required for certification. In fact, the passing 
grede is only 70%. A-E 1.15(S)(c) 2. The Board certifies 
aa competent persona who, on examination make 30% mistakee. 
It would aesss that the stendarde of the Board leave room 
for mistakes by the competent Painear. While these 
mietakeo might be tragic, one must recognize that even the 
meet competent persons do make professional mistakes. 
ThLe is why ve have malpractice cases against doctors, 
law9er6, engineers, architects, pharmacists, and others 
practicing the licensed occupations and professions. These 
cases are ordinarily the results of negligent conduct. 
Negligence is the failure to use ordinary care, which is 
iZUdVQrtQnCQ and is not the equivalent of either gross 
negligence or incompetence. Continued or repeated negligence 
might well be equated with incompetence, but a single 
instance of a failure to uae ordinary care is not of itself 
incompetence. Sf the conduct is so bad aa to demonstrat_e 
a total unconcern wittixona~so it my be gross 
negligence or if it demonstrates a lack of abilitato 
perform the professional functions it may be incunpetence 
i i i%%hat word ie gmerally under=. 

We are of the opinion that the acknowledged mistake of 
petitioner in the design resulting in the roof collapse 
under etresa of a normal load was no more than an inadvertent 
error. There ie no evidence from which one could infer any 
such recklessness as would add up to gross negligence or 
lack of ability to make a proper design as would be said to 
be Incompetence. Petitioner was led astray by some erroneous 
calculations which apparently were not ao obvious as to invite 
the express disapproval of the Comml.seion'e examiners of 
the plaas,,although there is a rather cryptic handwritten 
note In the record which the Board apparently construed aa 
a criticism or inquiry. The Board did not ask for 
perfection when it licensed petitioner and we do not think 
that evidence of a single failure to use ordinary care In 
design or failure to detect the error is either gross 
negligence or incompetence in the sense those words were used 
in the statute as a basis for revocation of the certificate. 

2. 



Bad the legislature intended that ordinary negligence was 
to be a ground for revocation of a license, it would not 
have modified the negligence as gross. Nor had it intended 
that a eingle inadvertence was sufficient to show incanpetenca 
(especially when the Board in licensing does not require 
that no mistakes be made on examination) it would not have 
uaad the word incompetence which impliee lack of ability, 
not a single instance of inadvertence. 

We are forced to the conclusion that the Board's 
findings of gross negligence and incompetence must be 
set aeide for lack of evidence to support such findings, 
the evidence justifying no more than a finding of 
ordinary negligence. 

Ae to misconduct: There 18 a finding of misconduct 
of petitioner in doing welding without proper certification. 
Welding ia only permitted to be done by persona certified 
ae @killed. IMD 53.16(M). Petitioner had no such 
certificate, yet he performed much of the welding. Misconduct 
in its usually accepted sense implies wrongdoing. It has 
been ut%d in the Unemployment Compensation Act as a ground 
for denying benefits and there It is construed as an 
intentional and unreasonable interference with the employer's 
interest. Milwaukee Trernsfortner Co. v. Ind. Corn., 22 Wis (2d) 502. 
Does the violation of a rule of the Industrial Cosmnleaion 
constitute misconduct? The Board considered that it does. 
A6 used In the Unemployment Cmpeneetion Act, raleconduct 
requires conduct manifesting wrongful intent or evil design 
or intentional dimsgard of the employer's interest. 
Cheaae v. Ind. Corn., 21 Wla (2d) 8. There is opinion evidence 
of poor welds and of weld failure (Tr. 66), but petitioner 
controverts this. Petitioner admitted that he wss well 
aware of the requirement of welding by certified weldera and 
also claimed that the requirement was generally honored by 
its breach and was not enforced by the Department. He did 
assume that the velder he obtained frQn the union was certified. 
gut he ie only found to be guilty of misconduct because he 
did welding himself, not because of hie employing uncertified 
welders. He was faulted for his personal conduct alone in 
doing welding. 

We are of the opinion that the patitioner doing welding 
for the job without being certified was an intentional act 
knowingly done in violation of a known adminietrative rule 
which has the force of law. We think that it meets the 
concept of misconduct as an intentional diarogard of lawful 
conduct or conduct manifesting wrongful intent. Whfle the 
actual welding done by petitioner may have been mull in 
amount, a finding of misconduct Is supported by 
aubetantial evidence. 

3. 
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Petitioner attacks the revocation statute as 
~ccmrtftuticmal because vague and indefinite. We do 
not consider it so. Hatfield v. N.M.Bd. of Reg. 290 P 2d 1077; 
Lewis Realty v. Wis RR Brokers Bd., 6 Wis (2d) 99; 

1 

Boyntou Cab Co. v. Neubeck, 237 Wis 249. The standards of /: 
conduct for profsssimls muat have scme flexibility, 
because there are unfortunately scxm persons who enter the 
profeseians who use ingeniars methods to avoid professional i [ 
responsibilities in pursuit of the dollar. To attempt to 
particularize too minutely the limits of correct conduct is 
to invite evasion by the unworthy. We believe the standards 1. 
for revocatiou are sufficiently definite so that members of 
the profeseioa should have no trouble staying within 

1. 

bounds of propriety. I 

Us have determined that the evidence Is not enough to 
justify revocation of petitioner's registration either on 
the grcmd of incompetency or of gross negligence. We 
believe there ie evidence of misconduct of a relatively 
minor character. The Roard revoked the registration of 
petitioner with no assurance that it will ever be restored. 
For doing sopa welding such a penalty shocks the court. 
A short suspension we consider to be the greatest penalty 
that should in good conscience be imposed and even a reprimand 
might be in order. The imposition of a penalty is a matter 
which should be in the province of the Board and the court 
should not interfere unless the penalty is so severe as to 
be arbitrary and capricious. We could modify the penalty 
in this case (Lewis Realty v. Wis. R Is Brokers Bd., 6 Wis (2d) 
but choose not to do so. We will remand the case to the 
Board to impose a penalty if it chooses to do so upon 
the petitioner for hia violation of IM) 53.16(13). 

1: 

L 

/ 

j 

99) 

We direct the attorneys for petitioner to prepare 
the judgment in accordance with this opinion and, after 
submitting it to opposing counsel for approval as to 
fozm, preseut it to the court for entry. 

x3 
DatedMar&-, 1972 

BY THE COURT 

Judge 

, 



tiATE OF WISCONSIN 

BEFORE THE EXAMINING BOARD OF ARCHITECTS, PROFESSIONAL ENGINEERS, 

DESIGNERS, AND LAND SURVEYORS (ENGINEERS’ SECTION) I 

IN THE MATER OF THE REVOCATION FINDINGS OF FACT 
OF THE CERTIFICATE OF REGISIRATION ’ ~. CONCLUSIONS OF LAW 
AS A PROFESSIONAL ENGINEER OF FRANCIS AND ORDER 
J. VIVIAN, RESPONDEWI (E-7378) 

., -- ------------------------------------------------------------------------ 

1 This action coming on to be heard before the Engineers’ Section of 

the Examining Board of Architects, Professional Engineers, Designers, and 

Land Surveyors on the 27th day of September, 1971, pursuant to notice duly 

given, and on the complaint of said Boal’d, and the cbmplainant having appeared 

by SherxQod K. Zink, Attorney for said Board, and the respondent, Francis J. 

Vivian, having appeared in person and by his Attorneys, Risser, Risser and 

Eckerle by Fred A. Risser, and the Engineers’ Section of the Board having 

heard the evidence, and being advised in the premises, makes the following: 

FINDINGS OF FACT 

1. That Francis J. Vivian, of 571 Dark tie, Madison, Wisconsin, is 

duly registered under the provisions of Section 443.01, Wis. Stats., as a 

Professional Engineer, certificate number E-7378. 

2. That C. F. Hurt is the Secretary of the Examining Board of Architects, 

Professional Engineers, Designers, and Land Surveyors and was duly authorized 

by the Engineers’ Section of said Board to institute this proceeding under 

the provisions of Section 443.01(13), Wis. Stats. 

3. That some time prior to July 4, 1970, the respondent, Francis J. 

Vivian, K+S employed by Smart Motors Inc., a Wisconsin corporation with its 

business address at 5901 C&IKI Road, Madison, Wisconsin, to prepare plans and 

specifications for, and to supervise construction of, a garage addition to 

be constructed at 5901 Dana Road, Madison, Wisconsin. 



4. That the respondent prepared the plans and specifications for, 

and, at all times mentioned hereinafter, was responsible for supervising 

the construction of, the aforesaid garage addition. 

5. That, on or about December 10, 1970, a portion of said garage 

addition collapsed. 

6. That said collapse was caused by the failure of an “open web frame 

truss” which had been designed by the respondent. 

7. That the said truss was not designed or constructed to support a 

reasonable live load. 

8. That the data submitted for approval to the Department of Industry, 

. Labor and Human Relations, for the portion of said structure which collapsed, 

contained inconsistencies. : 

9. That the respondent performed welding on the said garage addition 

without being certified by the Department of Industry, Labor and Human 

Relations, as required by Section IND 53.16(13), Wis. Adm. Code. 

CONCLUSIONS OF LAW 

1. That the failure to design an “open web frame truss” which would 

support a reasonable live load constituted incompetency, and that the failure 

to correct said design prior to construction constituted gross negligence, 

in the practice of Professional Engineering by the respondent. 

2. That performing welding for a project being constructed under his 

supervision, without being certified as required by Section IND,53.16(13), 

Wis. A&n. Code, constituted misconduct in the practice of Professional 

Engineering by the respondent. 

3. That it is in the public interest to revoke the certificate of 

registration as a Professional Engineer of the respondent, Francis J. Vivian, 

s. 

NOW THEREFORE, IT IS ORDERED, that the certificate of registration, 

number E-7378, of the respondent, Francis J. Vivian, as a Professional 

Engineer, be, and the same hereby is, revoked; that said revocation is to 



. 

!. 
j _. 

. _,.- __. 
--------.1_ ---.----- - .-..--- - ._-. _._______,_~_ 

take effect 30 days from the date of service of this Order; and, that 

----. 

consideration to an application of Francis J. Vivian, for the reissuance 

of a certificate of registration as a Professional Engineer, will not be 
l 

considered prior to six months after the effective date of this Order. 

IT IS FURTHER ORDERED, that a copy of these Findings of Fact, Conclusions 

of Law, and Order be served upon the respondent, Francis J. Vivian, by 

certified mail; and, that on or before the effective date of this Order, the 

respondent, Francis J. Vivian, deliver to the office of the Examining Board 

of Architects, Professional Engineers, Designers, and Land Surveyors his 

certificate of registration as a Professional Engineer, number E-7378 and 

his current renewal card. 

Dated this 11th day of October , 1671. 

/ 
EXAMINING BOARD OF ARCHITECTS, 
PROFESSIONAL ENGINEERS, DESIGNERS, 
AND L4N-D SURVEYORS (ENGINEERS’ SECTION) 

By: Pierce G. Ellis 
Pierce G. Ellis, Chairman 



STAT& OF WISCONSIN 

BEFORE THE EXAMINING ECARD OF ARCHITECYS, PROFESSIOMRI. ENGINEERS, i, . . . 
ocmwis, Ata uw SURVEYORS (ENGINEERS' SEkION) 

.._ _,' z., '>...‘ .<(S, 



.j ’ 
. i . .r~:‘:;.~,y.T, .:,jJ ,,.j:q 

. ‘ BEFORE THE EXAMINING BOARD OF ARCHITECTS. PROFESSI-ONAL ENGINEERS, i ~,1 ., 
.<' 

,.f OESIGNERS. AND LAN0 SURVEYORS (ENGINEERS' SECTION) _ ,.; <-:i;ilj,+zi& 
<, .y +p :,,t 5°C:'. j - 

. ':i:; 'Ii ., _: 1' .,.. i I 
""""-"-"--"---"--_--________l_______l___---------""---------"-"----""~"-" 

- ',.)'. ', )-, i , : _- _,, i-~~ I .;j .>" ; j ., :' I ;;.r+z : ::; ;_ ,. .- '% : _ ;?r.,: 
', IN THE MATTER OF THE REVOCATION OF 

-. THE CERTIFICATE OF REGISTRATION AS A ..; ,c?*<iqc COMPLAINT 
PROFESSIONAL ENGINEER OF FRANCIS J. 

.~VIVIAN, RESpONOEm (E-7378) _ :~ '2 ,u::i cc;' -::case #7,-E-, .:-- ~2: 

-, i- ITThe Engineers' SectPon of the Examfnfng Board of Architects, Professfonal 

_ Engineers, Designers, and Land Surveyors, an agency of the State of Wfsconsfn, 

by C. F.'Hurc, its Secretary, complafns against the respondent, Franofs J."* 

"("fan, and alleges: t, :-‘ -I? _:. ~'-/.'.I:: :.'x$. -2.;: {j:s), _ I::. _ ,.. 

,.;[,,&',l. :That the respondent, Francfs J. Vfvfan of-571. Park Lane,'tidfson;'.- 
Y 

Wisconsin, Is duly registered by the Engineers' Section of the Examfnfng Board 

of Architects. Professional Engineers, Oesfgners. and Land Surveyors, under +' 

the provisions of Sectfon 443.01. Wfs. Stats., as-a Professional En9fneer~:'~'* 

,..rt$f,cate number E-7378. -.:~ -cr.? '-ii i~..:.:i~Y~~! St,'&.;... - ".,VG,j .,&:y;g;:.; bfs a 

&ywf" Li 2 That C. F. Hurt Is the Secretary of said Engineers' Section, and has 

been directed by said Sectfon to institute these proceedings to revoke the 

re~fstratfon, as a Professfonal Engineer, of said Francis J. Vlvfan; pursuant 

to the provisions of Sectfon 443.01, Wfs. Stats. ',:l:j:-t'.:uct ~j? t,;xz >$yjr..f-<,? 

oJJ@ 
G&,.3; On information and belief, that on or before ~uly‘24.'1970, the re- 

spondent was employed by Smart EfOtors, Inc;. a Wisconsin corporation with fts 

business address at 5901 Odana Road. Madfson, Wfsconsfn, to prepare plans and 

ipecfffcatfons for, and to supervfse construction of, a garage addition to be 

constructed at 5901 Odana Road. Madfson, Wisconsin. 

-G &w 4. On Information and belief, that the respondent prepared.the plans 

and~specfffcatfons for, and at'%11 times mentioned hereinafter, was responsible 

for supervising the construction of, the aforesafd garage addftfon. 



b ,i'f 5. That, on or about December 10, 1970, a portion of said garage 
$ ' 

addition collapsed.' -I ;, litlldZ Izz _ .\2 ,. i-, ; -,.z ,.- :i :fy' ,: _ L.i: , j _ .',. _. -r;; '2 ~'i 

JL,ti;,;: On information and belief, that said collapse was caused by the 
m.;@/ ,-" 

b::t-- ,: failure of an 'open web rlgid frame truss" 

/ 

.to support a snow load of approxi- 

y ~/- L.; 
mately four pounds per square foot on the roof of said addition.,..,: : 

&&A,, ,_. 
* ?.:~On information and belief, that the sa,!d.trusscs were not designed 

f+/- 
' /"' 

1 

or+znstr%ted to support a reasonable live loading.~. --._ - ~ =. :,, , :j-..- 

/' &ij/s .:,:r8. 0 n n ormation and belief, that the said collapsed portion of 1 f s 

/ the building did not conform to the plans and specifications submitted to 

' the Oeparbncnt of Industry, Labor and Humin Relations for said structure. 

p@ $J+~: On information and belief. that the welding for said project was 
. 

,, performed by a person or persons not certified by the Department of Industry. 
. 

Labor and Human Relations, contrary to Sect:on Ind. 53.16 (13), Wis. Adm. -._' 

Code, and that the respondent supervised, or actually performed said welding. 

pi: 
10. On information and belief, that the welds made-were inadequate. eq- 

af 
11. On information and belief, that the respondent prepared plans for F. 

the repair of the sa?d building which provided for the use of beams and other 

welded material that was inadequate and had incurred structural damage as a 

result of the said collapse. 
..__--~--- \ 9 

if 

,,-^ _____._. ).-. 

a)i"" 

-.-----.~ 
12. 

~c&i~;:.*&~ 
That the-'improper design and su~z.vi.sion-ef-censtructkrof the 

said building addition, as alleged in paragraph 7, by the respondent, 

constitutes gross negligence, incompetency and misconduct in the practice 

,of Professional Engineering, pursuant to Section 443.01 (13). Stats. 

13. That the supervision of constructton of a building which does 

not conform to plans and specifications, constftutes gross negligence, 

Incompetency and misconduct in the practice of brofessional Engineering, 

pursuant to Section 443.01 (13). Stats. 

&4. 
Y 

That supervising, or actually performing, the welding on said 

trusses contrary to Section Ind. 53.16 (13), Wis. Adm. Code, by the 

: ! 



respondent, constitutes gross negligence, tncolnpetency and misconduct in 

the practice of Professional Engineering, pursuant to Section 443.01 (13), 

stats., and Section A-E 4.06 (2), IJis. Adm. Code. 

'&' 
VP 

16. That the use of inadequate and structurally damaged materials 

fn a bufldizg constitutes gross negligence, incompetency and misconduct 

fn the prxtice of Professional Engineering, pursuant to Section 443.01, 

stats, 

WHEREFORE. complainant prays that the certificate of registration as 

a professional engineer-of said respondent, Francis J. Vivfan, be revoked. 

I EXAMINING BOARD OF ARCHITECTS. 
PROFCSSIOHAL E;?Gh:EERS, LIESIGhERS, 
AND LAND SURVEYORS (ENGINEERS' SECTION) 

I 



--_- 

. 

. . 

l : 

VIVIAN, Rcs~wndcrrt, V. I’rSAhIlNINC BOAI~ OF ~CIII- i 
TIXTS, PIKWI?~SIONAL ENGINXRS, DESIGNERS AND 
LAND Sunv~~~oas, Appcllnnt. 

No. 179. Argued No~~cndm- PO, l!J73.--Drcirlccl Jamaw 4. 1974. 

-Stntutory grounda for revocntion-Distinct mcnnin~ 3 i 
nscrilcd to encb. 

E:ocb of tho Chrcc grounds set forth in sec. 443.01 (13) (n) 4, 
st:ltJ. (which states tbnt nn nrchitect or profcssionnl en& 
n~r’s certificate of registration may ba revoked for “my 

’ , 1 

+, 
_~_ I -.- I ,-. _ _ _,.... .---. 

. 

. 

* 

. 

. 
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Vivian Y. Examining /?onrd of Architcctq Gl This. 2d 627. 

Gross ncsliccncc, incl~mpetcncy or misconduct” in proiensional 
Pmcticc) has o distinct mcnnin~, the words being neither 
cntircly synonymous nor intcrchnngenblo, in that incompctcncy 
rcfcrs to some dcmonstmtcd lack of compctcneo or ability to 
perform tho profwsional functions, gross ncglifcncc involves 
SOmc hi6hcr dcSrc$ of failure to excrcisc ortiinnry cnro of 
judwlcnt in n given situation, and misconduct rclatcs to some 
deviation from n flacd duty or dcfinito rule of conduct. 

of “mcompctcncy” by the state 

CI~OIICOUB siwz thxt act, which wrls 
the fast and only .nis~:~ke ma& during his prior years of 
practice, could not ia nnd of itself be so cquatcd. nnd that 
dcterminntion was otherwise unsupported by substnntinl evi- 
dence. 

# 5. Arehitccts and en~:ine~rs-Licen:;c-Susl,cnsion and revocation 
-%ross ncCliEcnee”-1)ilfcrencc from ordinary ncg$i,ncncc 
one of dr~rcc, not of kind. 

The st~otutory ground for revoking an architccl’s or engineer’s 
ccrtificatc of rrfiistrntlon based on “cross nc&cnce” refers 
to the dwrce of nr~ligencc, i.c. , gross or grave nets as coni- 
pared to less serious or more ordmnry ucts of negligence, 
and in dctcrnlining fnctunlly what constitutes gross ncgli- 
gcnce, duo weight must bc given to the expericncc, technical 
competency and spccializal knowledge of tbc examining board 
which is knowledgcnble as to the professions involved. 
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6. 

7. 

8. 

9. 

,jrchilects nnd cnEinrrrs-Licensc-“(;ross neg~i~enec"-pail- It 
ore to correct drIicicney in construction plnns-Conclusion 
without IlCtUnl stlllport. 

Since there is no cvidenrc in tbc record to support the ex- 
amming bozml’s finding tbnt rcspondrnt was wnrned or told 
of the drfcct by state reprcscntntives, its conclusion that 
his failure to correct his dcsiw nftcr notice of defect con- 
stituted gross ncgliwnec is not sustnincd. 

Arcbitcrts and enfi;,rers-Licrnse-Engineer’s dcficicncy in % 
dwign-“Gross nv-liccncc”-Al,~~nce of board findiw--Re- 
mnt;d Iur Inctwl dcttcrmination. 

Bccnusc the board’s dctcrminntion of gross nefiligcncc ~~8s 
bnscd only on the rwpondcnt’s fnilure to correct the design 
after warning, albrit unsupported by the record, but did not 
determine gross ncgligcnce hosed on the error itself, the pro- 
ceeding 1s rrmanded for a fnctual dctcrminntion of whether 
his fnilurc to design and construct an ‘bpcn web frame 
truss” which would support n rcnsonoble live 10x1 constituted 
gross nc~ligcnce--8 matter peculiarly within the board’s ex- 
pcrtise. 

Arcbitccts nnd engineers-License-Professionnl miseonduct- 
Knrriaeer’s performance of rvelding without certification. ’ 

Tbc csomming board’s conclusion, that rcspomlcnt’s pcrform- 
;mce of wcldin~ on tlw gnragc addltiun wltbout being certified a 
by the 1LIIR Dcpnrtmcnt constituted miscondnct, is supported ’ 
by his admission that hc was not a certified welder, and 
although statutorily rcsponsiblo for supcrvisian of construc- 
tion ns port oi the prncticc of professionnl cnginecring, he 
did the wilding, on intcntionnl act knowingly pcrformcd in 
viol:\tion of D known administmtivc rule which hnd the force 
of hw. 

Architects :md enCinrers-LicensPSuspellsion and rcvncation 
-stntutory term “misconduct”-Not constitutionally void 
for xY,~“rncss. 

Chnllcnxc to the validity of sec. 443.01 (13) (a) 4, Stnts., on 
the .qroond of alleged eonstltutional vngueness of the term 
“‘misconduct” (in the pr? t’ L c ICC of professional engineering) 
is not sustained. bccnuso ns used in the statute, the word 
rclata to unprofcssionnl nets synonymous with unprofessionnl 

. ‘, , 

conduct, i.e., conduct that viola& those standards of pro- * 
fcssionol behavior cstnblished through professional experience. 
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APPEAI, from a judgment of the circuit court for I)ane 
county: ‘IV. L. JACKMAN, Circuit Judge. Modified and, 
as ?nodified, afjimwd. 

FCdS. 

On July 13, 1971, the xppcllant, Examining Board of 
Architects, Professional Engineers, Dcsigncrs and Land 
Surveyors, a state agency, filed a complaint njnrinst 
responticnt, Francis J. Vivian, a rc$stcrcd professional 
engineer, nllcging that his acts in designing nnd supcr- 
vising the construction of a gnragc addition building that 
coll:jpscd constituted gross nexligencc, incompctcncy 
ant1 misconduct, contrary to see. 443.01 (13)) Slats., nnd 
sec. A-E 4.06 (2)) 1 Wisconsin Admiuislr;~livc Code. 

On O&+x 11, 1971, following a hcaninj: on the com- 
phjint, the aIjIlcIl,ttc board cntcrctl the folknving finding:-s 
nl (1) That rcspontlcnl wns employed t.o x 
pl:ms .md spccific:llions for, and to supcrvisc construc- 
tion of, a ~arngc nddition; (3) thnt rcspondcnt prctpnrcd 
the I11:ms and was responsible for supcrvisinj? the con- 
sttuclion of t.hc fi:Irage addition (that coll:q~%I) ; (:I) 
lhxt the coll:cI~sc was due to fnilure of an “open web 
frxnc truss” which was dcsignctl by rcspondcnt and 
w:is not dcsijguxl or consl.riic:lctl to support n “rcnson- 
nblc live load ;” (4) that the tlnt:r suhmittcd for npprovnl 
to t.hc slate 1lJlR tlqxutment for the portion ot t.hc 
structure which coll~~Ijscrl conloiucd inc:ollsistcrlcics; (5) 
that the rcspond~!nf. pcrformcd wcltlinr on the j::jrnnc 
ntltlition without being ccrtificd by the 11.~1111 dcpnrtmcnt 
ns rcquircd by xc. IXD 53.16 (IX), 4 Wisconsin Atlminis- 
trntivc Code. 

Rascd ou thcsc findings of fnct, the nppcllnnt board 
entered the following cg&&ns of 1s~ (1) Thnt the 
failure to design an “open web frame truss” which would 
support a “reasonable live load” constituted incompe- 
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tency; (2) thnt the fnilurc to correct said dcsisn prior to 
construction constituted gross ncgligcncc in the practice 
of professional cnj:inecrinfi; (3) thnt performing weld- 
ing without bcillg certified constituted misconduct. 
R:jscd on thcsc findings nnd couc;lj~sions, the :jppcll:lnt ~? . . 
bo;jrd ortlcrcd that the ccrtific:ltc o.f rcj;istrntion of the 
rqnmtlcnt ns n profcssionnl engineer be revoked :md 
tlmt considcrnt.ion of an npplic:ltion of respondent for 
rcissu:LIICC of a certificate of rckist,r:rtion ns a profcssion- 
:,I cnginccr was not to lx considcrcd prior to six months 
from lhc date of its order of revocation. 

On March 30, 1972, the circuit court held that: (1) P 
Respontlcnt wns guilty of misconduct in performing 

0 G<. 

wcltiinj: in violntion of IND 53.1G (13)) 4 Wisconsin Ad- 
niini~trativc Co&; (2) that the ncknowledgcd mistake of 
rcspontlcnt in the dc\ign resulting in the roof colh~pse 
did not constitulc incomputcncc or gross ncfilijicnce; (3) 
thnt thcrc was no cvidencc from which one could infer 
nny s;rch recklcssncss as. would constitute 2ros.q ncgli- 
g:cncc or I:jck of ability to nxdtc a proper design ns would 
bc s:liil to bc incompetcncc. The court rcni:~ndctl the case 
to nppcllant board for imposition of nn npproprintc 
pc!ll:tlty. I+om the circuit court judgment, cntcred 
March 30, l!t73, the board appc:rls. 

For the rcspondcnt there was x brief by Risser, Risscr 
& ~c’cl~crZc and Eicbcratch, Cooper, Lh~~ten~~mcr, Gal-t&e 
& IIa?rson nnd Z’a?(Z C. Gartzke, all of Madison, nnd oral 
argument by PaaZ C. CartsGo. 

RonEnT W. I-IANSKN, J. The appellant board revoked 
the license of respondent as a professional engineer pur- 
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sunnt to the statute malting any “gross ncgligcncc, incom- 
petency or misconduct” grounds for such revocation.’ 

The scope of circuit court review of swh board tlctcr- 
minntion is prcscribct? b skAutc.2 This court’s scope of 
review is the snmc.’ J.Je ISSUC In this w,c IS whether [; ‘, ..: 
there is substantial cvitlcnce,“ not to bc cquntcd with pre- 
pontlcrancc of evidence, B that supports the bo:~rd’s find- 
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ings, with due w?i$dht to be given to the experience, 
tcch&~J con~pctcncc, md spccidizcd Itnowlcdge of the 
bonrtl.“/ Xcithcr this court nor the circuit court is to 
rctryyi~o cast, subst.itul.ing the court’s judgment for 

tb:\t of the boxrd.’ i\p~,lying this stntutorily mnndntcd 
s~;Lr~&~rtl, wo wjll rcvicw (1) the findings of fact, and (2) 
the conclusions of law that the boor&i revo- 
c:\tion of rcspondcnt’s liccnsc. 

The board fount1 that the respondent was employed to 
prcp:tw pkuns and specifications for and to supervise 
construction of n g:uxye addition. It found that the 
respondcat did prepare such plans and specifiwtions and 
was ~cq~onsil~lc for the construction of said g:nr:qc addi- 
tion. It fount1 that x portion of the addition constructed 
collnpsc~i, :tnd that ttw collnpsc was cnuscd by the failure 
of nn “O~CII web frame truss,” dcsigncd by respond&. 
As to gross ncgligcncc, incompctcncy or misconduct, the 
board mxlc two material findings of E;:ct: (1) Thxt the 
said truss was not dcsigncd or constractcd to support n 

B v. 1~. E: IL 13. (ij,;,), 35 Wis. 2d 540, GG3, 151 N. VI. 2d 617, 
stating: a’. . . the rcvicwing court is not to substitute its judg- 
mcnt for the judgment of the bonrd.“ (Citing St. Joseph’8 Iioa- 
pi/al 2’. TVhconsin Ib~plo~mcxt Rclatims Lfoonl (1953), 264 Wk. 
:i:ll:, GO N. W. 2d 418.) 
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reasonable live load. This is supported by substantial 
evidenw8 (2) That the rcspondcnt pcrformcd welding 
011 the said gnra~e addition without being ccrlificd as 
rc(lUircd by SW. IXD $3.16 (13), 4 Wisconsin Adminis- 
trntivc Code. This is conc~ded.~ It is upon these two 
findings of fact ‘” that the board’s conclusions of law 
rest. ,, . 

The board reached threo conclusions of law to support 
its concluding that it was in the public interest to revoke 
the ccrtificntc of registration as n professional engineer 
of the rcspontlent. It found, (1) That rcspondcnt was 
incon~pctent; (2) that respondent was guilty of gross 
negligcncc; nnd (3) that the rcspondcnt was guilty of 
misco:~duct. Each conclusion will be sepnratcly rcvicwcd. 

The bomd bcld that respondent’s “failure to design an 
‘open web flXrnC truss’ which would support a reason- 
able live load” constituted incompetency. The trial court 

9 Ilerpondcnt Vivian tcstiricd: “I . . . did do some of the weld- 
ing on ChC leg,” and concrdcd that he was not n certified wider. 

‘0 The bo.lrd n~:~de n third fmdhrg of fxt: “That the data SUL 
mitt4 Ior “ppr”v:J to Lh” Dcpartnwnt of Industry. L:lbo? and 
IIunm~ Ilol~twns, for the porlmn of snid structure r\!.ich col- 
lnpscd, cont;dncd inco~~s~stcrlc~es.” Testimony is in dispute ns to 
v;h:lt was snitl or qucstioilcd in eonvcrs:ltio:lu 1xItrvcr” r~spondcnt 
and II,lIIt dcpnrtmcnt rcprcscnt~~~~vcs. lout thcrc is no dispute 
as to such cont:1cts and c”“vcrs.lti”“s taking plnce. If there wcrc 
inconsistencies in the plans and spccificatior.s submitted. it was 
for the ILIIR drpnrtmcnt to rcsolva than bcforc npproving the 
plans 2nd spcciticntions SuLmrltcd. Findmg no conclusion of Inw 
rcnched 3s rcatinz upon this fmding of fact, WC nolc it but eom- 
mcnt on it no further. 
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set aside the board’s finding of incompetence for lack of 
evidence. Quoting Wcbstcr ns defining incornpetcnce to 4 
me:,11 “without adccjuatc ability, l~nowlcdgc, fit,ncss, etc.,” 
tbc trial court held as n nlattcr of law tli:lt “a sinK:lc in- 9 

stnl,cc of a failure to use ordinary care is not of itself 
incompCtellCC,” with the qnalitkrtion that “if it dcmon- 
,str:,tcs a I:wlc of ability to perform the professional 
functions it may be incompetence as that word is gcner- 
ally m~dcrstootl.” The trinl court then struck the board 
fincling of incomgctcncc, holding: “There is no evitlcncc 
from which one could infer any . . . lack of ability to 
m:d:c a proper &sign ns would be said to bc incompe- 
tencc.” 

WC are rccluircd to ricgativc any implication that it is # 
only corrliowd or rcpcntcd acts that can constitute in- 
compckncy in any sitwtion. Where :I real cstntc broker 
viol,ltctl bo:urd rules in :L sin& rcnl cut:& trnnwction, 
this court upheld nn ngcucy fintlin~: of incompctcncy 
based upon conduct iu a sinKlc situntion.’ ’ However, in 
the cast bcforc us, WC ;!grcc with the kinI coult that the 
evitlcncc dots not. cstablisb incolnI)ctcncy. The statute 
involved m:kx incompetency or gross ncgligcncc or mis- 
conduct grounds for revocation of liccllsc.‘z While we 
hnvc uphcltl revocation where the three wcrc lumped 
togcthcr as ~r01u~ds for revocatior~,‘J web b:ls a distinct 
nuxning. Incom~~ctcnce tloc:: rcfcr to some dcmotlstr:ltcd ‘@  

I3 IC~~cl~rcl Y. Zkgislralim Board of Architrcts (19.13), 243 Wis. 
188. 191, 0 N. WV. 2d G30, upholdirlg nn ngcney finding that nn 
whitect x1s guilty of “gross negligence, incompetency, and mis- 
conduct in the practice of nrchitccturc” ns n result of sevcrnl 
~1% ill c’onncctiun with two buildings. 
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‘e* lack of compctcncc or ability to perform the professional 
.,. functions. Gross ncgligcnce dots involve some higher 

dcjgcc of a failure to cscrcisc orclim~ry care of judg- 
mcnt in n given silnnlion. Misconduct does rclatc to 
eomc clcvi:ltion flom a fixed duty or definite rule of con- 
duct. The three words arc not entirely synonymous nor 
complctcly intcrc:h:ln::c:,blc. 

\Vc clcnl here not will, the board’s findings of fact, but 
with its conclusion of law th:tt the facts found warrant 
concluding the responclcnt was incompclcnt, rnlhcr than 
negligent or grossly ncgligcnt, in failing to properly 
design the building nclclition.‘4 We have hcyz an ncl- 
mittccl error in thr c4gning of the roof supports for a 

_. f-2 \Vhilc the record is nearly devoid of 
tcsllmony bc:uin:: upon how easy it would be to make or 
nolicc such error, the ILIIR dcpnrtmcnt etlginccr testi- 
fiecl that the error was not obvious. In a letter to that 
dcpnrtnxnt, the re.q~ontlcnt stntccl, “This has lmn the 
i’irst ant1 only failure Lh:~t I have cspcricnced clnring the 
elcvcn years of priv:& practice, and I can assure you, 

p$ last.” We are consiclcrin!: here what the board, in 
Its conclusions of law, termed “failure to design nn ‘open 
web iramP trus5’ which would support n renson:tble live 
load.” WC ~oulcl hold, uncicr these circnmst:mccs and 
on this rccortl, that wh:lt Lhc trinl court refcrrcd to as 

. “the :~cltnowlcd& mislnltc of pctitioncr in the clcsig 
rcsulling in Lhc roof ct~llapsc onclcr slrcss of n normal 
land” did not conslitule incompclcncy. Isy :I somewhat 
diffcrcnt route, we reach Lhc same conclusion the trial 

14 arc: I’obrt 11. l)cpwlmr~~~t of ‘l’arrntimr (l!W), I:) Wk. 2d 
813, 322, 120 x. TV. 211 77, this court nolin~: “Aftrr scttillp: fort11 
its findings of fwt, in tbc instant cmc, the board set forth its 
dclcrnlin:~tion that the trust was ndminiatcrcd in Wisconsin as 
n ccmrlunion of law nnd not as n fiwling of fxt. Wbilc the bmrd’s 
lube1 is not conclusive with respect to dctcrmining the substance 
of the statement as either n conclusion of 13~ or finding of fact, 
we deem it simifiennt in this case. . . .‘I 
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court rcnchcd that the finding of incompetency by the 
boxrd is onstlpportccl by substantial evidence in view of 
Lllc cl,Lire record as submitted. 

2. Jl’m ms~KJl,dol.t gro& ?tc,rllige?Lt? 
-_ In its opinion the trial court went further to hold: 

‘I . . . we do not think that cvidcnce of a single failure 
to use orcliuary care in design or failure to detect the 
error is either gross nq:li~;encc or incompetence . . . .“--- 
JVhilc tcrmi:lg such single fnilurc as “no more than an 
inndverlent error,” it is clear that the trial court con- 
siclcrcd the failure in design and supervision to be an act 
of ordin:try negligcncc. It observed, “IInd the legisln- 
tore intcndcd that ordinary negligcncc was to be 3. 
ground for revocation of x license, il would not have 
moclil’icd the ncpligx~cc as gross.” As :t m:lttcr of 1:~’ 
then, the trial court is putling the nc~ligcnt act here 
in the awn of itmdvcrtcncc or orclinary ncgligcnce and,’ 
as a nmtler of law, oulsiclc 1,hc realm of gross negligence. 
The trial court, in its opinion, stated that the evidence 
justified “no more than a finding of ordinary n&i- ’ 
g:e”CC.” 

In holding gross negligence not :rpplic;rble to the acts 
of rcspondcnt, the trial court cited and rclicd upon the 
Uicl.sl;i Case I6 as implying a comxe of conduct, in the 
trixl court’s worcls, “: 50 rccltlcss or in w:mton disrcl::Wd 
of the rights nncl sxfcly of others ns to evince n willing- 
ncss t.o cause injury or clanmgc.” But Eicld;i makes 
clear that, initially, Lhc cliffcrcnce bcL\rcen orclinnry and 
gross ncgligcncc uus a mnttcr of dcgrcc, not n cliffcrcncc 
in ltind.‘0 The decision tells not only how, but why, 
gross ncgligcnco “ncquircd by mel:m~orphosis a new 
nnturc” in tort, and p3.rLiculnrly sutomobilc nccidcnt 
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CZIS~S.” There is no reason for importing that judicial 
history nntl result into the term “gross ncgligcncc” in 
this stntuti: xovcrning revocation of cnginccrs liccriscs. 

)% hcrc USCC!, the term “gross ncgligcncc” rcfcrs to 
degree of ncaligcnce, exactly as the term trndilion:~lly 
did. Even as the term “unprofcssiomd conduct” has a 
different meaning and application in various professions, 
so the term “gross ncgligencc,” npplicd l.o RI, architect 
or professional cnginccr, di:,linguishcs bctwccn gross or 
grnvc nets of nc::ligcllcc as compared to less serious or 
more ordir~~ry acts of ncgligcncc. The lcgisl:ltivc corn-- 
mnnd that due weight is to lx gircn to “the cxpcricncc, 
tcchnicnl compctcncc, and spccializcd ltnowlcdgc of the 
agency involved,” lo . In detcrrninin~ what is gross ncgli- 
gence, indicates the detcrminrrtion of the grossness of the 
negligence is to be made by those knowlcdgenblc as to the 

L.. 21 tlcu1.w profession involved. 
\Vhilc properly included in a conclusion of law, we see 

the dctcrminxtion of whether ntlmilCcd nc::li::ence is of 
such a degree as to constitute gross ncgligcnce as esscn- 
tially n fact-finding process. Certainly it is n detcrminn- 
tion in which cspcrience, techxicnl compclcncc and 
spcci:dized knowlcd~c are required, whcrc the finding 

17 Id. :,t ,X,“C 1.5, st111ing: “It grndu:~lly wnscd Strunk in ilrsh 
nnd spiriL 0n such :crms as ‘such n cic~rce of r:~s!mcss UT wanlun- 
*es3 which evinced a totnl want of cnrc,’ or ‘a williopess to harm 
nlthoufih such hnrm mily not have hccn inlcndcd, ‘ruhly, ‘rcclc- 
lessly, nnd ‘wm,torrly,’ ‘littlc less than an intentional wrung,’ 
‘wiilingncss to pcrpetrntc injury,’ or ‘a purpose lo take known 
ehnnccs of pcrpctr:$tinl: an injury.’ Grndmdly, gross nrCliCenco 
ncqumd by mctnmorphosis n new n:~turc:-ordinnry ne~li~cncc 
lay in the field of inndrcrlcnce but gross ncfiligcncc in the field 
of nctunl or constructive intent to injure, nnd the two did not 
grndc into ench other. Tvhcn the drinking wscs increnscd in 
number, we rcnched the point that the cwxurrcnc~ of cnusnl 
ordinnry negligcnco nnd intoxication. as 3 mnttcr of law. was 
gross negligence.” 

‘8 Scr 22’7.20 (Z), Stats. (Wisconsin Administrative Procedure 
Act). 
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co~,ccL’,Is the degree of negligc!Me in e failure to act Of 
P. l,rofcsslonnl man in a licensed and spccializcd profes- 
v,ion. A lay person would suspect that fnilurc to properly 
;lcsic or construct x roof is more serious than the failure 
to properly dcsiEn and build n doorjamb or windowsill. 
Gut such lny 1wrson might consider the slightest over- 
sight to bc gross ncgligcllce if it were cnusnlly cofit>cctcd 
to the colkrpse of a churdl or school gymnasium roof 011 
the night of its Dublic dcdicntion progr;mL Expericllce, 
compctcncc and spcc:i:~lizcd knowlctl::e of the profession 
and it.s st:irld:wds arc certainly hclpTu1 in dctclmining 

a failure to cscrcisc c:wc was grossly ncglijien~ 
that the determination of whclher the fnilurc 

!.o properly design or wpcrviso the uxlstruction of the 
roof supporting truss was or was not gross ncgligcnce 
is n matter for the board to dcterminc, subject to the . , ,I 
scope of judicial review, L we here would rem:\n(1 ~11~ case 
to the cx:~mining b,owd lo make such determination. 1 

It is true that the appcilant board found the rcspon- 
dent sui1ty o[ gross ncgligcuce, but it did so stating that 
“the failure to correct said design prior to construction 
constituted ::ross ~~cgligencc.” This cannot be rend AS a 
gcncr;~]izcX] rcfcrcncc to the fact thnt the respondent 
supcrvihct1 the construct,ion and thereby had :xlditionnl 
oplrortutlitics to notice anti correct the dcfcct in the plans 
and spceific:ltiolls. ErieI’s and arg-uments make clear 
th;rt the holding is that the rcspondcnt failed to COrrCCt 
his plans and calculations nftcr bcinl; uxrncd or notified 
by state cngjnccrs of probnblc dcfccts. On this point the 
trial court opinion stated: I’. . . I’clitioncr was led 
:i4ray by sowe erroneous cnlculntions nhich npparcntly 
acre not so obvious as to invite the express dis:lpproval 
OC the Commission’s aaminers of the plans, although 
thcrc is a rather cryptic hnndwrittcn note in the record 
!\hich the Board xppnrcntly construed as a criticism or 
inquiry. . . .” The “r:lthcr cryptic” note is n pcncilcd 
nuLlion on n letter that began “A question davcloped 
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virinn “. Eswnining bard of Architects, 61 Wis. 2d 627. 

rcsIJo,,glcl,t, thwc is no shadow of right to cktim vaEUe- 
,!,,%y. ,~hc respondent conccdcs n dcliberato violntion of a 
pro\i+ion of the xdministmtivc code and th;\C code re- 
qilircx licensed profcssioxrl cnginccrs to “obld~ by, and 
c,mfornl to, the provisions of the IVisconsin Atlministm- 
tive co& and nil loc:~l codes nnd ordinances.” “I Given 
the spwificity of this chnrge and tho finding of fact and 
conclusion of law as to the wcldin~: work, WC see no basis 
for cl:rim of ya::ucncss as applied to rcspondcnt. The 
trial court in its opinion, st.ntcd: I’. . . \VC belicvc the 
&nd:~rds for revocation nrc sufficiently definite so that 
mcmbws of the profession should hnve no trouble stny- 
ing within the bounds of propriety.” We wree, nnd hold 
the fiuding of misconduct bnscd on respondent’s doing 
the jvclding work to be sripportcd by substzmtiol widcncc. 

The tri:d court rcm:indcd this cost to the exnmining 
board to impose n pcnolty on respondent, if it chose to d0 
so, upon the boxd dctcmmin:Aion, upheld by the circuit 
court, that respondent was guilty of misconduct iOr Ilk3 
viol:\tion of IX*‘D 53.16 (X3), 4 IYisconsin Administrative 
Co& \Vc enl:~rj:c the nzlurc of the rem:md to odd that 
the crnnlininl; bwrd dctcrminc whci,hrr the respondent’s 
Iloard of ~Jcdzcul Emamrcrs (‘I’rs. Civ. App. 1072), 476 S. W. 
2,1 400. .Qc ,rh: Stnto ez 7~1. Iiiche~t v. Ncmuh Police & Firs 
Comm. (IWO), .18 Wk. 2rl 675, IS0 N. IV. 2d 743; Slnlc FZ rcL 
C,rdi;~r 21. (24 Scrviw Comm. (lOfiG), 27 Wis. 2d 77, 133 N. I%‘. 
2d 700. 

27 A-E ~.oG, 1 ~ism~sin Administrative Code, rclnting to nd- 
hereucc to stntutes .?nd codes, providing: 

“Strict adherence to prncticc requirements of rclntcd sectionS 
of tlx ~isccnsin statutes, the ‘&!isconsin A&ninistmtive Code, and 
nll 10c:d coda nnd ord~nnnccu sl~ould lie mxintnined in nil services 
rcn?lcrcd. ‘I’Ix nrch~tcet, profcssionnl engineer, designer, or lnnd 

“(2) Shnll nbidc by, nnd conform to, the provisions of tho Wis- 
vn*ti11 Adnlinistrr~tiw Code nnd ~11 lccnl codes and ordinnnces.” 
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failure to design and supervise the construction of an 
“open web frame truss” which would support a rcason- 
able live load constituted gross ncgligc~ce. If the board 
determines such failure to design and supcrvisc to consti- 
tutc Cross nc~lijpncc, it shall impoX 2 pcnnlty apprO- 

printc to its finding of gross ncj;ligcncc and misconduct. 
If the board determines such failure to &sign and super- 
vise to have been nn act of ordinary ncg:igence, it shall 
impose n pcnnlty npprolnk~tc to its fmding of an act of 

misconduct as to the wcldinx. 

C!/ tkc Court.-Judgment nppwlcd from is modified 
to csp:md the nature of remnnd to the board to include B 
delerminntion of whether respondent’s design error con- 
stituted gross negligence and, as modified, affirmed. 
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